
Background

In an effort to combat tax evasion, the HIRE Act was signed into law by the US government on March 18, 2010. The Hire Act contained the 
Foreign Account Tax Compliance Act (FATCA), which introduced a new reporting regime aimed at the disclosure of US persons with Non 
US accounts and investments.

FATCA imposes a penal withholding tax of 30% on US sourced payments, subject to withholding, made to Foreign Financial Institutions 
(FFIs) and other foreign entities that fail to comply with the disclosure requirements.

The FATCA regulations introduced the concept of government-to-government reporting. The resultant Inter-Governmental Agreements 
(IGAs) are designed to address legal impediments to compliance, simplify practical implementation, and potentially reduce compliance costs.

BERMUDA’S RESPONSE TO FATCA

There are no secrecy laws in Bermuda which prevent the compliance 
of FFIs operating from Bermuda. As such, Bermuda had three options 
available to enable FFI’s to avoid the FATCA penalties imposed by the 
US government. The options were to either sign a Model 1 IGA, a Model 
II IGA, or not to sign an IGA as there were no legal impediments to 
compliance by FFI’s.

A FATCA Committee was formed of both industry stakeholders and 
Bermuda Government officials to ensure all interested parties had a voice 
at the table on the way forward for Bermuda. 

The clear message from industry stakeholders on the FATCA Committee 
was that industry wanted the Bermuda Government to enter into an IGA 
with the US government. The Bermuda Government listened and decided 
that a Model II IGA better suited Bermuda, as it reduced the costs of 
compliance and provided the Bermuda financial institutions all the benefits 
associated with the IGAs.

Representatives from Industry and Ministry of Finance officials both went 
to Washington DC to negotiate the Model II IGA and on 19th December 
2013, Bermuda entered into a Model II IGA with the US that requires 
financial institutions in Bermuda to identify and annually report key 
information about US persons directly to the IRS. 

The Model II IGA with the US government requires financial institutions 
in Bermuda to report key information about US persons, and aggregated 
information regarding non-consenting and NPFFI clients directly to 
the IRS. This is different to a Model 1 IGA which requires the same 
information to be initially reported to the respective local governments, 
who in turn provide that same information on to the IRS.

The Model II IGA provides a process by which the IRS can request further 
information or challenge information provided. This process generally 
involves the IRS making requests of the Bermuda Government, who in 
turn will make requests of the Bermuda financial institution to provide 
information or rectify deficiencies identified over a 6-12 month period.

Consistent with the FATCA regulations and the Model 1 IGA, the Model 
II IGA applies to FFIs (which includes Investment Entities). Consistent with 
the Model 1 IGA, the Annex II of Bermuda’s Model II IGA clarifies which 
entities are to be treated as FFIs.

The definition of Investment Entities include entities that conduct as a 
business (or are managed entities that conduct as a business) i.e.

 � Trading in certain financial assets

 � Individual and collective portfolio management

 �  Otherwise investing, administering, or managing funds on behalf of 
others

Reporting Bermuda Financial Institutions are required to register with 
the IRS and comply with the requirements of an FFI agreement, i.e. due 
diligence and reporting.

Non-reporting Bermuda Financial Institutions are generally subject to a 
reduced FATCA compliance burden.

BERMUDA’S FATCA JOURNEY

REQUIREMENTS OF BERMUDA’S MODEL II IGA

The United States and Bermuda have enjoyed a longstanding and close relationship for more than 400 
years.  That friendship extends to mutual assistance in tax matters and includes a desire to improve 
international tax compliance.



Certainty
 �  Unlike a Model 1 IGA, the Bermuda Government will not be 
required to introduce extensive legislation or guidance notes. As 
such Bermuda FFI’s currently have all they need to comply with 
the requirements of FATCA, i.e. the Model II IGA and the FATCA 
guidance issued by the US government.

Lower Cost of Compliance
 �  Unlike a Model 1 IGA, the Bermuda Government will not be 
required to build the infrastructure needed to collect and pass on 
FATCA related reporting to the IRS, introduce potentially expensive 
legislation, or pass on the costs associated with these activities to the 
local financial services industry.

Control over Information Flow
 �  Bermuda FFI’s have direct control over information reported to the 
IRS and the timing of that reporting. There is no intermediary to 
collect and report information as required under a Model 1 IGA.

Exemptions and Simplified Compliance Options
 �  The Model II IGA provides Bermuda FFI’s a number of exceptions 
and simplified compliance options only available in those jurisdictions 
that have also entered into an IGA. The Annex II to the Model II 
IGA details the favourable options available to the Bermuda pension 
industry, Bermuda based investment managers and advisors, and the 
Bermuda trust sector to name but a few.

 �  The Model II IGA details that Bermuda entities will not be required 
to become IRS withholding agents, except in very isolated instances 
consistent with a Model 1 IGA.

Most Favoured Nation Option is available to Bermuda
 �  The “Most Favoured Nation” clause was included in Bermuda’s 
Model II IGA. The US government will notify Bermuda of any such 
favourable terms and these will automatically be applied unless 
Bermuda declines. This includes the development of reporting and 
due diligence standards for financial institutions.

Bermuda has the option to move to a Model 1 IGA
 �  The Model II IGA includes a commitment on the part of the US 
government to collaborate with Bermuda to negotiate a Model 1IGA 
if desired by Bermuda.

BENEFITS OF BERMUDA’S MODEL II IGA 

Bermuda is committed to being an integral part of the global financial services sector and reacted 
quickly to FATCA. Considering the impacts of FATCA on the local financial services industry, Bermuda 
negotiated an IGA with the US government that best meets the interests of all parties. Bermuda also 
signed a similar Model II IGA with the United Kingdom and is actively monitoring the developments of 
the OECD Automatic Exchange of Information Common Reporting Standard. 

 �  Each FFI must nominate a Responsible Officer when they register on 
the IRS Portal to obtain a Global Intermediary Identification Number 
commonly referred to as a “GIIN”.  

 �  The Responsible Officer or an authorised person will be required to 
provide reporting and regular certifications either directly to the IRS 
or to local government bodies in case of Model 1 jurisdictions.

THE ROLE OF THE RESPONSIBLE OFFICER
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ABOUT BERMUDA BUSINESS DEVELOPMENT AGENCY (BDA)
The Bermuda Business Development Agency is an available resource for assistance in connecting 
with Bermuda market professionals in the insurance, reinsurance, captive, ILS, law, accounting, fund 
administration, investment, trust and banking industries.   
BDA is an independent organisation partnering with both the public and private sectors to promote 
and sustain existing international business, while actively developing new business in Bermuda. 


